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Dear Sir 
 
Re: Proposed Claim for Judicial Review 
 
1 Proposed claim for judicial review 
  

To:   
 
Secretary of State for Health and Social Care  
Department of Health and Social Care  
39 Victoria Street 
London 
SW1H OEU 
 
The Guidance we refer to below is issued by Public Health England (‘PHE’).  
We understand that PHE is an executive agency of the Department for 
Health and Social Care and exercises the statutory powers of the 
Secretary of State. We therefore understand that PHE does not need to 
be named as a separate party, but please confirm the position by return. 
 

2 The claimant 
 

[redacted] 
 
Please direct all correspondence to the proposed Claimant’s solicitors 
whose details are set out in section 4 below. 
 

3 The defendants’ reference details  
 
 Unknown 
 
4 The details of the claimants’ legal advisers dealing with this claim 
 
 Alex Rook 
 Rook Irwin Sweeney LLP 
 107-111 Fleet Street 
 London 

1 July 2020 
 
107-111 
Fleet Street, 
London, 
EC4A 2AB 

Our Ref:       



 

 

 EC4A 2AB 
 Reference: AR/066 
 Email: alex.rook@rislaw.co.uk  
 Telephone: 0207 936 9886 
 
5 The details of the matter being challenged 
 

The failure to issue and maintain replacement guidance in relation to the 
response to Covid-19 for disabled people in ‘supported living’ provision. 
 

6 The details of any Interested Parties 
 

[redacted] 
 

7 The issue 
 
Summary of facts 
 

1. The Claimant, [redacted] is a 24 year old young adult with a diagnosis of 
severe learning disability, down syndrome and autism.  He is non-verbal.   

 
2. Since 2016, he has resided at [redacted].  He has a tenancy at the property, 

which is a ‘supported living’ arrangement whereby his support package is 
provided by [redacted].  There are  currently 3 other men with learning 
disabilities who also live at the property and receive 24 hour care, all 
provided by [redacted].   

 
3. Prior to the COVID-19 outbreak, [redacted] had a care and support plan 

which provided him with one to one support at all times and two to one 
support for 30 hours per week.  He also attended college five days a week.  
He would visit his mother and step-father at the family home four times a 
week and stay overnight every other Saturday.  He also has bi-weekly 
contact with his father, who lives approximately 35 miles away. 

 
4. At the start of the Covid-19 pandemic, his mother and step-father were of 

course extremely concerned for his welfare, and took the very difficult 
decision on Sunday March 22nd that it was in his best interests to stay at 
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the family home for the short term and until the impact of the pandemic 
could be better understood.   

 
5. Disagreements arose between the family and [redacted] in relation to his 

return, and there were concerns raised by his family about contact 
arrangements upon his return. 

 
The family are currently prevented from visiting [redacted] inside the 
accommodation, this prohibition being imposed by the care provider as a 
result of the ongoing pandemic. They are able to have contact with 
[redacted] if he leaves the building, or can have contact with him in the 
garden.  However, his mother considers it to be in his best interests that 
she is able to enter the building too, and we are instructed that when she 
returns with him at times he sits on the step and doesn’t want to go back 
in. His mother considers that it would be in his best interests that she is 
able to go into his room, even briefly to settle him, and that this would be 
a lot less stressful for [redacted].  She also considers that it is in his best 
interests for her to be able to see him in his bedroom if, for example, he 
becomes unwell or has flare ups of his skin condition which happens quite 
regularly.  

 
6. Given that his father lives some distance away, contact with his son will 

also be very difficult on days when the weather does not allow for contact 
in the garden.  

 
Absence of Supported Living Guidance 
 

7. Public Health England (PHE) issued guidance entitled “COVID-19: guidance 
for supported living provision” aimed at local authorities, clinical 
commissioning groups (CCGs), community health services and providers of 
care and support delivered within supported living environments (people 
in their own homes), including for people with mental health conditions, 
learning disabilities or autistic adults. The date the guidance was issued is 



 

 

not specified on its web page1, which merely states that it was updated on 
6 April 2020. 

 
8. This guidance was withdrawn on 13 May 2020 and the Department of 

Health and Social Care has stated that further guidance in this area has 
been under development ever since.   

 
9. The previous guidance provided essential support, and clarity, on issues 

such as  
 

• Steps that supported living providers can take to maintain service 
delivery 

• If a supported living care worker is concerned they may have 
COVID-19 

• If someone in supported living has symptoms of COVID-19 

• Applying ‘household isolation’ principles 

• If neither the individual in supported living nor care worker have 
symptoms of COVID-19 

• Support offered by Government; and 

• Steps that local authorities should be taking. 
 

10. By contrast, DHSC has issued and kept in force guidance on the admission 
and care of people in care homes.2 This guidance was published on 2 April 
2020 and has been updated on three occasions, most recently on 19 June 
2020. The web page states that on 19 June 2020 the care home guidance 
was ‘updated throughout in line with the care homes support package 
announced on 15 May and the latest advice on testing, and infection 
prevention and control’. For example on p33, the care home guidance 
advises on hygiene measures for those visiting care homes; ‘Any visitors 
should be instructed in respiratory and hand hygiene, and should wash 
their hands on arrival into the home, often during their stay, and upon 
leaving’. 

 
1 https://www.gov.uk/government/publications/covid-19-residential-care-supported-
living-and-home-care-guidance/covid-19-guidance-for-supported-living-provision 
2 https://www.gov.uk/government/publications/coronavirus-covid-19-admission-and-
care-of-people-in-care-homes 



 

 

 
Prejudice caused by the absence of Guidance 
 

11. [redacted]’s mother remains extremely concerned about her son’s health 
and welfare.  On the one hand, he is now back living in a supported living 
placement (with 3 other residents) which increases the chances of him 
contracting the virus.  The specific obligations on the supported living 
provider in terms of social distancing, PPE, and the issues set out above are 
now wholly unclear in the absence of guidance.   

 
On the other hand, his mother considers it to be in his best interests that 
she is able to visit him regularly and enter the building, including his 
bedroom, and is concerned that he may demonstrate challenging 
behaviours if she is prevented from doing so.  She wishes to support her 
son in his room.  Again, the obligations on the supported living provider to 
facilitate contact and whether this is permissible are again unclear in the 
absence of supported living guidance.  As stated above, at present, the 
provider will allow contact to take place between [redacted] and his family 
in the garden and outside the placement, but not within it.   

 
The absence of the guidance is therefore causing real prejudice to 
[redacted] and his family. This comes within the context of ONS statistics 
from 11 June which indicate that a higher proportion of disabled people 
than non-disabled people were worried about the effect of the coronavirus 
pandemic on their well-being (62.4% for disabled people compared with 
49.6% of non-disabled people), and that disabled adults more frequently 
reported their well-being had been affected through feeling lonely in the 
last seven days (48.7%) in May 2020 compared with April 2020 (30.3%).  In 
May 2020, around 1 in 10 disabled people (11.9%) indicated feeling very 
unsafe when outside their home because of the coronavirus outbreak, 
compared with fewer than 1 in 25 non-disabled people (3.8%). 

 
12. The issues caused by the absence of guidance in relation to those disabled 

people who receive supported living provision have been highlighted in the 
public domain by expert organisations. For example, Edel Harris CEO of 
Mencap, gave oral evidence at the Women and Equalities Committee in 
Parliament on 24 June 2020 and raised the absence of guidance on 



 

 

supported living. The issue was also raised in Mencap’s submission to the 
Public Accounts Committee Inquiry: Readying the NHS and social care for 
the COVID-19 peak. Mencap have informed this firm that its helpline has 
received numerous calls from families about the issues for people with 
learning disabilities who are in receipt of supported living provision in 
relation to the Covid-19 pandemic, for example around visiting where there 
is more than one person living in a service, as well as questions about 
testing. 

 
13. Furthermore, we understand that a group of charities (the Challenging 

Behaviour Foundation, Mencap and the National Autistic Society) has 
written to the Defendant to express concern directly as to the absence of 
guidance in relation to supported living provision. However this has not led 
to any final guidance being produced.  

 
Summary of grounds 

 
Irrationality 
 

14. First, we contend that it is irrational for the Defendant to have issued and 
kept in force guidance on care homes in relation to Covid-19, but to have 
withdrawn the equivalent guidance for supported living provision over six 
weeks ago and to have failed to issue new guidance. This approach was 
outside the range of reasonable responses open to the Defendant to the 
challenges caused by the pandemic; see R (Law Society) v Lord Chancellor 
[2018] EWHC 2094 (Admin) at [98]).  

 
15. We are not aware that any reason has been given publicly as to why the 

guidance on supported living provision has not been replaced, whereas 
the care home guidance has always remained in force and has been 
repeatedly updated. If the Defendant relies on any specific reasoning in 
this regard, please provide it in your response to this letter. 

 
Breach of Article 14 
 

16. Second, we contend that the above disparity between the position on 
guidance in relation to care homes and supported living provision results in 



 

 

a breach of Article 14 ECHR. As summarised by Baroness Hale in  In re 
McLaughlin [2018] UKSC 48 at [15], the application of article 14 raises four 
questions: 
 
1. Do the circumstances “fall within the ambit” of one or more of the 

Convention rights? 
2. Has there been a difference of treatment between two persons who 

are in an analogous situation? 
3. Is that difference of treatment on the ground of one of the 

characteristics listed or “other status”? 
4. Is there an objective justification for that difference in treatment? 

 
17. Addressing those questions here: 

 
1. The circumstances of this case plainly fall within the “ambit” of Article 

8 ECHR, given the implications for the family and private life rights of 
disabled people of the absence of guidance currently.  

2. There is obviously differential treatment here, as disabled people 
living in care homes have the benefit of recently updated guidance on 
their care, which is denied to those receiving supported living 
provision. Furthermore the two groups are plainly in an analogous 
position; indeed it is not uncommon that care homes will deregister 
and begin to provision accommodation to those receiving supported 
living provision.  

3. A person’s place of residence is an “other status” for the purposes of 
Article 14 ECHR; Carson and Others v United Kingdom 51 EHRR 13. 
Furthermore being in receipt of supported living provision is an 
identifiable personal characteristic. As such [redacted] has the “other 
status” of a disabled person receiving supported living provision in his 
own home, as opposed to living in a care home. 

4. We cannot see how there can be any justification for the differential 
treatment in this case. Furthermore any justification would need to 
demonstrate that the differential treatment was a proportionate 
means of a legitimate aim, not merely that it was not ‘manifestly 
without reasonable foundation’, as this is not a case where there are 
countervailing social or economic policy considerations. 

 



 

 

Article 8 ECHR 
 

18. Third, we contend that by failing to publish and maintain in force guidance 
as to the response to Covid-19 by supported living providers, the Defendant 
has acted in breach of the obligation to ensure that interferences with 
disabled people’s Article 8 ECHR rights are ‘in accordance with the law’ for 
the purposes of Article 8(2) and are therefore justified. Without such 
guidance, the ‘law’ regulating these interferences is not sufficiently 
accessible or foreseeable to comply with the requirements of Article 8. See 
here the European Court of Human Rights guide to Article 8 at para 16; ‘The 
national law must be clear, foreseeable, and adequately accessible (Silver 
and Others v. the United Kingdom, § 87). It must be sufficiently foreseeable 
to enable individuals to act in accordance with the law …and it must 
demarcate clearly the scope of discretion for public authorities.’ See 
further para 19; ‘Lawfulness also requires that there be adequate 
safeguards to ensure that an individual’s Article 8 rights are respected. A 
State’s responsibility to protect private and family life often includes 
positive obligations that ensure adequate regard for Article 8 rights at the 
national level.’  

 
19. We contend that given the particular vulnerability of disabled people in 

receipt of supported living provision, this positive obligation arises in the 
present case and has been breached by the ongoing absence of any 
guidance on supported living provision in the context of Covid-19. 

 
8 The details of the action that the defendants are expected to take 
 

In order to avoid proceedings being issued, the Defendant is required to 
agree to publish guidance on supported living provision in the context of 
Covid-19 within 14 days, i.e. by 14 July 2020.   
 

9 ADR proposals 
 

We do not consider that the matter is suitable for ADR but our clients are 
of course willing to consider any ADR proposed by the Defendant. In our 
view the only remedy in this case is for the Defendant to publish the 



 

 

guidance which is obviously required, both as a matter of common law 
rationality and in order to comply with the Convention. 
 

10 The details of any information sought 
  

Any reasons on which the Defendant relies to provide a rational 
explanation and / or justification for the failure to publish and maintain in 
force guidance on supported living provision in the context of Covid-19. 
 

11 The details of any documents that are considered relevant and 
necessary 
 

 Any documents on which the Defendant intends to rely to resist this 
claim. 

 
12 The address for reply and service of court documents 
 

Alex Rook 
 Rook Irwin Sweeney LLP 
 107-111 Fleet Street 
 London 
 EC4A 2AB 
  

We requested all documents and correspondence are sent to us by email 
at alex.rook@rislaw.co.uk.  
 

13 Proposed reply date 
 
We request a reply by 4pm on 7 July 2020 and confirmation that the 
guidance will be issued within a week thereafter, i.e. by 14 July 2020.  
 
In the absence of a substantive response by this date in the terms 
requested, the Claimants intend to make an application for judicial review 
without further recourse to you. In the event that the Claimants apply for 
a judicial review, they will make an application for costs against the 
defendant in accordance with M v Croydon Borough of London [2012] 
EWCA Civ 595. 
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We hope that will not be necessary and look forward to hearing from you. 
 
Yours faithfully 
 

Rook Irwin Sweeney 
 
Rook Irwin Sweeney LLP 


